Religious Americans-and many advocates, politicians, and scholars sympathetic to them-have strongly, even fervently, supported "special accommodations" or exemptions from otherwise applicable laws, when compliance with these laws is claimed to be inconsistent with religious obligation or belief. 4 The thrust of these laws is that "accommodation" or exemption should presumptively be available from the requirements of any law, if compliance with the law would substantially burden someone's free exercise of religion, unless there is a "compelling state interest" in not offering an exemption. These laws aroused little public or academic controversy until after 2012, when claims for exemption were conspicuously invoked in behalf of conservative Christians. 5 Some of the more fundamental difficulties with religious exemptions are fairly obvious.
• What counts as a religion? A long-recognized faith or denomination with centuries of provenance, or also a newlycreated entity? • Which religious practices will be accommodated, which Although support for religious exemptions may now be breaking down along ideological-political lines, as in the Hobby Lobby dispute over whether a private company should have to provide for contraceptive and arguably abortive drugs in violation of an employer's religious beliefs, 6 outright opposition to the idea of religious exemption was uncommonly met with until very recently, either in politics or in the legal literature. When academic writers expressed serious reservations, they tended to suggest that rather than offering exemptions only on the basis of religion, government ought not to favor or discriminate unjustly against any viewpoints, identities, or practices whatsoever-religious or otherwise; or alternatively, that religious exemptions threaten to draw religion too close to a comfortable embrace of government.
7
It seems to me that there are other important drawbacks to "special accommodation," even from the point of view of religious Americans. First, while occasional exemptions for religious citizens could be accommodated fairly easily in an era of comparatively modest-or constitutionally circumscribed-government, the potential demand for exemptions looms as more of a threat and hence is likely to be resisted more vigorously when government-especially the federal governmentundertakes to regulate ever more, and ever more intimate, aspects of life. (offering a fascinating survey of the historical evidence from the late 18th century founding era and concluding that Americans at the time believed the First Amendment did not provide a right to religious exemption from civil laws).
Second, and perhaps more subtly, by offering exemptions to any and all religions, government may encourage the balkanization of religious life and a proliferation of sects and cults, with negative implications for both the religious and the public life of the country. Third, the idea of seeking special accommodations or exemptions-which often, and perhaps increasingly, might not be available anyhow-is apt to divert religious people from putting their political energy into modifying or defeating unjust or overreaching regulatory proposals altogether, rather than merely seeking special exemptions from them.
I. BIGGER GOVERNMENT, MORE EXEMPTIONS?
A constitutional right to religious exemptions from generally applicable laws was announced for the first time by the Supreme Court in two famous cases decided in 1963 and 1972, and it has had a limited and uncertain life since then. The first case, Sherbert v. Verner, involved a Seventh Day Adventist who wanted an exemption from a requirement to be available for work on Saturdays as a condition of receiving unemployment benefit; 8 the second, Wisconsin v. Yoder, involved an Amish community that wanted its children excused from compulsory school attendance past the eighth grade. 9 The Court held that the free exercise clause of the First Amendment requires a religious exemption in both cases. 
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Religious exemptions, in fact, are mostly provided for by Congressional or state legislation, rather than enforceable as constitutional rights. It is Congress that enacted RFRA; it is Congress that granted the Amish an exemption from Social Security taxes after the Supreme Court turned it down;
14 it is Congress that granted members of the armed forces the right to wear "religious apparel" after the Supreme Court rejected the claim; 15 it is the state legislatures that have enacted RFRA-like laws and granted exemptions from their drugs laws for the sacramental use of peyote.
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What legislation-passed by simple majority-granteth, legislation can likewise taketh away.
But what could prompt such a turnabout, given that the religious exemption statutes were passed by such enthusiastic majorities, in Congress and in many state legislatures as well?
Two broad developments since the 1960s are apt to make religious exemptions an uncertain haven in a secular world.
First, the sheer growth of government, especially federal government, and the greater presence of government regulation in American life. The growth of the "administrative state" is well-attested. programs has nearly quadrupled in real terms over the past three decades.
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Welfare spending, inevitably, comes with rules, regulations, and conditions: these too may impinge on religious practice. The growth, in particular, of federal regulation is significant in all these areas that touch on religious concerns, because secular elites may have more influence over the substance of what is done at the federal level than in many state or local governments.
The second development since the 1960s is the diversification or fragmentation of religious life in the United States. American religion, to be sure, has always come in a variety of denominations and sects, even in colonial times and in the decades after American independence, although in those eras the overwhelming majority of religious people and groups in America were Christian and Protestant. 25 According to Justice Felix Frankfurter, in 1943 there were "in the United States more than 250 distinctive established religious denominations."
26 Yet the sociology of American religion in the mid-twentieth century was substantially reflected in Will Herberg's 1955 bestseller, Protestant-Catholic-Jew-with a pinch of kosher salt, perhaps, for Jews, who even then were only about 3% of the population.
27 The "Mainline churches," a relatively small number of well-established historic Protestant denominations, were strong numerically and institutionally: a majority of all churchgoers-even when counting non-Protestants-attended Mainline Protestant churches until the mid20th century, and as late as 1970 their members, together with Roman Catholics, made up more than two-thirds of Americans. 29 In the decades since the 1960s-and hence since the time that religious exemptions were introduced by the Supreme Court in the Sherbert and Yoder decisions-membership in the Mainline churches declined dramatically. The Episcopal Church had nearly 3.5 million members in the mid-l 960s: it has fewer than 2 million today, although the population of the country was less than 200 million then and is more than 3 00 million now. 30 There were more than 4 million Presbyterians in 1960; there are fewer than 2 million today.3
1 The United Church of Christ lost over 40% of its membership between the mid-1960s and the year 2008.
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A majority of churchgoing American Protestants today attend Evangelical, fundamentalist,. or charismatic churches, whose doctrines and practices, it is plausible to think, are more varied than those of the older Mainline churches. 33 The numbers of Muslims in America, although they are still probably only about 1 % of the population, have grown along with their visibility in American life and culture; so likewise with Hindus, Buddhists, and followers of other Eastern religions. 34 The popularity of New Age and non-Christian religious or quasi-religious beliefs has grown. In American prisons, for example-not an entirely representative subset of the country, to be sure-there has been a sharp growth in adherence to a variety of sects including the Nation of Islam (Black Muslims), pagan groups such as Wicca, Odinism, Asatru, and Druidism (such pagan groups often associated with White Supremacists among the prisoners), and 36 The unaffiliated are by no means all determinedly irreligious however: more than half of them in a recent Pew survey describe themselves either as "religious persons" (18%) or as "spiritual but not religious" (37%). A quarter of them believe in astrology; a quarter of them believe in reincarnation; 30% of them say they believe in spiritual energy in physical things such as crystals, trees, or mountains. 37 It is fair to think that today's array of religious groups, doctrines, notions, and practices is liable to be a source of considerably more varied claims for religious exemptions than was the case when the mainline churches enjoyed more ascendancy and when the religious landscape of the country could plausibly be described in a book entitled Protestant-Catholic-Jew.
When government's rules are fewer, in short, and its regulatory ambitions more narrow-and when the range of the country's religious diversity is narrower as well, and the kinds of exemptions likely to be sought are fewer and more predictable-government might afford to be tolerant in offering accommodations and exemptions. But with more regulation, especially federal regulation that seeks to shape or reshape the country's way of life more uniformly throughout the nation, the very purposes of such regulation may be threatened if exemptions are available to an ever-wider array of people and interests. A shift in attitude already seems to be under way since the Supreme Court's Hobby Lobby decision in the summer of 2014, which granted religious exemption to a familyowned company from federal mandates to provide contraceptive and arguably abortifacient insurance for employees. 38 The decision has met with furious reactions from "pro-choice" political and opinion leaders who favor the mandatory requirements. 39 Restrictive amendments to the RFRA, and even proposed amendments to the Constitution, have been urged on by many in politics, in the media, by pressure groups, and in the academy, who until recently were among the enthusiasts for RFRA and religious exemptions. 40 Support for exemptions may be more fragile than it seemed, if that support breaks down whenever exemption is sought, especially in behalf of a major Christian body of belief, from a law or administrative regulation whose supporters feel strongly about enforcing it.
II. A BOON TO BALKANIZATION
Religious accommodations or exemptions, moreover, offer an incentive for the creation of sects or cults, some of them bizarre, some of them sincere, and some of questionable sincerity: few, if any, of them with the intellectual and spiritual resources that develop over centuries among faiths with substantial bodies of adherents.
41 Often-perhaps usually-it will be sects or cults without historic provenance who will need and seek exemptions, because well-established religions, with substantial numbers among the electorate, would presumably more often have the political force to forestall the enactment of laws from which exemption would be needed.
It is sometimes suggested that religious exemptions are a kind of compensation or tradeoff for the exclusion of religion from public institutions under the Establishment Clause of the First Amendment as interpretedor misinterpreted-in judicial decisions since the Second World War.
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Beginning in the late 1940s, the courts have disallowed religious symbols any case of that term for the court. Reaction to the decision was intense and highly polarized. Conservatives celebrated, while liberals expressed outrage.").
40. [VOL. 53: 185, 2016] 
See

Do Religious Exemptions Save?
SAN DIEGO LAW REVIEW and exercises which had been traditional in public schools and often, although not always, disallowed or sharply limited them in other government activities and on public property. 43 Legal secularism expunged many elements of "civil religion" from American public institutions. But it is during this same postwar era that religious Americans, many of whom are troubled or offended by the secularization of public life, have been offered special accommodations and religious exemptions, either as a matter of constitutional law or of statutory grace.
Yet the tradeoff of religious interests lost and gained is not really symmetrical or balanced. 44 Although American "civil religion" in the 19th and 20th centuries was almost always nondenominational in the sense that religious symbols and rituals in public life were not exclusively those of any particular Christian denomination, American public religion nonetheless usually had an implicit bent towards the values and style, and often towards the actual institutions, of Mainline Christianity. 45 The Bible was commonly read and taught in the public schools, especially in the 19th and earlier 20th centuries, and the Bible in question was typically the Authorized (King James) Version. 46 This sometimes provoked bitter controversy when Roman Catholics, whose numbers were increasing in the 19th century, objected to lay Bible reading in general and to the King James version in particular. 47 The public school day often began, well into the mid-20th century, with the "Lord's Prayer," again in the King James Version or something close to it. 48 Invocations at public events-in schools, town halls, and other public institutions-were commonly pronounced by Mainline Protestant and in later times occasionally by Roman Catholic or Jewish clergy: chaplains in legislatures and in the fighting forces also tended to come from these denominations. 49 Presidents of the United States most often announced themselves as affiliated with Mainline churches: Episcopalian and Presbyterian most of all, then Unitarian, Methodist, and Baptist in lesser numbers. 50 The "Presidents' Church" on Lafayette Square opposite the White House, which every President since Madison has attended at least once, is Episcopalian. 51 The National Cathedral in Washingtonwhere solemn national occasions are often marked-is Episcopalian. 52 Some aspects of American "civil religion" persist to this day, but legal secularism tends to challenge it, and since the late 1940s, the courts have restricted or disallowed various expressions of it. 53 Special accommodations or exemptions, by contrast, are typically sought by other-than-Mainline sects or denominations. One study of litigation under the RFRA, as of 1996-the year before the RFRA was held unconstitutional as applied to the states-found that 337 reported cases had cited the RFRA in the three-year time range of the study: of these, 18% involved non-Christian Muslim, Jewish, or Native American religions, although these religions made up only about 3% of religious membership in America at the time. 58 It is fair to infer that many if not most of the Christian claimants were from other-than-Mainline denominations. A United States Civil Rights Commission study of religious freedom in prison reports that adherents of non-Christian religions file a majority of grievances about free-exercise limitations in American prisons: from 2001 to 2006 inclusive, of a total of 250 cases filed in the federal courts under the Religious Land Use and Institutionalized Persons Act (RLUIP A), only 27 were by prisoners claiming to belong to a Christian religion. 59 American prisons, to be sure, cannot be claimed to be a representative cross-section of American society: but they are suggestive, at least, of more general trends.
The newfound availability of exemptions is surely not the only reason for the decline of Mainline American denominations in the past halfcentury and the growth of less sophisticated religiosity. There are many possible causes: widespread cultural and demographic shifts, as well perhaps as the capture of leading positions in the formerly Mainline churches, in the National Council of Churches and otherwise, by extremist political sectarians.
But constitutional or legal policy that seems to offer exemptions and accommodation to any sect or cult that seeks it and that claims to be a religion must tend at least to some degree to legitimate such sectarianism in the public eye and to erode the distinction between faiths with substantial history-and with the intellectual, spiritual, and aesthetic resources that grow with historic development-and sects or cults without such resources. This . is all the more so in a constitutional order that attributes aggressive separationism or legal secularism to the Establishment Clause, so that the authority of public institutions is ever more cut off from any identification with Mainline or historic faiths. It may go too far to amend the famous epigram attributed, or mis attributed, to G. K. Chesterton, to suggest that when people stop believing in Mainline religion, they will believe in anything. But it is at least open to question whether the decline of the Mainline and historic denominations, and the increased balkanization or privatization of American religious life, have been beneficial either to the quality of religious life or to the tone or substance of public life in the United States in recent decades.
III. BEW ARE DIVERSION AND RETREAT
Emphasis on accommodations and exemptions, finally, is apt to divert the political energy of religious Americans from persuading their fellow citizens not to enact laws from which religious exemptions are needed or wanted. The question of exemption arises most often, after all, when government grows in its reach and ambition. If most aspects of life, including those that touch on religious life, are left to people's private arrangement, then not much special accommodation will be needed. But when government assumes command and control over more areas of life, regulating who shall do what under what rules and regulations, then clashes with one or other religious way oflife are almost inevitable. To take an obvious example, with a relatively open market in health care and private health insurance, religious institutions needed no special exemptions to adopt their own approaches on questions of abortion and end-of-life issues, as on other matters. But greatly increased government regulation or takeover implies more uniform standards and rules and hence more controversy over whether there should be religious exemptions and if so, for whom, to what degree, and on what terms.
Religious Americans, therefore, belonging to many faiths and denominations, have reason to be especially concerned about overreach of government, because the more regulation-particularly federal regulation, with its nationwide command and, perhaps, its secularist cultural bentthe more likely it is to impinge on religious practice and belief. Religious Americans, however, are numerous: depending on one's criteria of"religious," [VOL. 53: 185, 2016] 
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But political energy and resources are not unlimited. To the extent that these resources are devoted to seeking special accommodations and exemptions, they are not devoted to mitigating or opposing the enactment of over-intrusive rules and regulations.
The emphasis on religious exemptions thus represents a withdrawal, at least to some extent, from public debate and political action over the merits of things: a withdrawal, to use the slightly tribal phrase, from the "public square." As such, it even implies acceptance, at least as a practical matter, of the idea that religious arguments are illegitimate in the sphere of public debate. After all, when religious people join in public debate on the merits, some of their arguments might be couched in religious terms or might invoke religious principles. The idea that religious arguments, or "comprehensive doctrines," are alien to "public reason" and should not be introduced into public debate has been a favorite of various secularist writers and publicists. 61 
